§831.1403

that the Office of Personnel Manage-
ment may have been at fault in initi-
ating an overpayment will not nec-
essarily relieve the individual from li-
ability.

(a) Considerations. Pertinent consider-
ations in finding fault are—

(1) Whether payment resulted from
the individual’s incorrect but not nec-
essarily fraudulent statement, which
he/she should have known to be incor-
rect;

(2) Whether payment resulted from
the individual’s failure to disclose ma-
terial facts in his/her possession which
he/she should have known to be mate-
rial; or

(3) Whether he/she accepted a pay-
ment which he/she knew or should have
known to be erroneous.

(b) Mitigation factors. The individual’s
age, physical and mental condition or
the nature of the information supplied
to him/her by OPM or a Federal agency
may mitigate against finding fault if
one or more contributed to his/her sub-
mission of an incorrect statement, a
statement which did not disclose mate-
rial facts in his/her possession, or his/
her acceptance of an erroneous over-
payment.

§831.1403 Equity and good conscience.

(a) Defined. Recovery is against eq-
uity and good conscience when—

(1) It would cause financial hardship
to the person from whom it is sought;

(2) The recipient of the overpayment
can show (regardless of his or her fi-
nancial circumstances) that due to the
notice that such payment would be
made or because of the incorrect pay-
ment either he/she has relinquished a
valuable right or changed positions for
the worse; or

(3) Recovery could be unconscionable
under the circumstances.

§831.1404 Financial hardship.

Financial hardship may be deemed to
exist in—but not limited to—those sit-
uations where the annuitant from
whom collection is sought needs sub-
stantially all of his/her current income
and liquid assets to meet current ordi-
nary and necessary living expenses and
liabilities.

(a) Considerations. Some pertinent
considerations in determining whether
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recovery would cause financial hard-
ship are as follows:

(1) The individual’s financial ability
to pay at the time collection is scheduled
to be made.

(2) Income to other family mem-
ber(s), if such member’s ordinary and
necessary living expenses are included
in expenses reported by the annuitant.

(b) Exemptions. Assets exempt from
execution under State law should not
be considered in determining an indi-
vidual’s ability to repay the indebted-
ness, rather primary emphasis shall be
placed upon the annuitant’s liquid as-
sets and current income in making
such determinations.

§831.1405 Ordinary and necessary liv-
ing expenses.

An individual’s ordinary and nec-
essary living expenses include rent,
mortgage payments, utilities, mainte-
nance, food, clothing, insurance (life,
health and accident), taxes, install-
ment payments, medical expenses, sup-
port expenses when the annuitant is le-
gally responsible, and other miscella-
neous expenses which the individual
can establish as being ordinary and
necessary.

§831.1406 Waiver precluded.

(a) When not granted. Waiver of an
overpayment cannot be granted when—

(1) The overpayment was obtained by
fraud; or

(2) The overpayment was made to an
estate.

§831.1407

(a) Burden of OPM. The Associate Di-
rector for Compensation must establish
by the preponderance of the evidence
that an overpayment occurred.

(b) Burden of annuitant. The recipient
of an overpayment must establish by
substantial evidence that he/she is eli-
gible for waiver or an adjustment.

Burdens of proof.

Subpart O—Allotments From Civil
Service Annuities

SOURCE: 42 FR 52373, Sept. 30, 1977; 42 FR
61240, Dec. 2, 1977, unless otherwise noted.
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§831.1501 Definitions.

(a) Allotment means a specified deduc-
tion from the annuity payments due an
annuitant voluntarily authorized by
the annuitant to be paid to an allottee.

(b) Allottee means the institution or
organization to which the allotment is
paid.

(c) Allotter means the annuitant from
whose annuity payments an allotment
is deducted.

(d) Annuity Payments means the net
monthly annuity payment due an an-
nuitant after all authorized deductions
(such as those for health benefits, Fed-
eral income tax, overpayment of annu-
ity, payment of a government claim,
etc. have been made.

§831.1511 Authorized allottees.

(a) An annuitant may make an allot-
ment to the national office or head-
quarters of any of the following organi-
zations:

(1) A labor organization recognized
under Executive Order 11491, as amend-
ed;

(2) An employee organization recog-
nized under 5 U.S.C. 8901(8);

(3) Other lawful organizations which:

(i) Are national in scope,

(ii) Are nonprofit and noncommer-
cial, existing primarily for the purpose
of representing employee or annuitant
interests in their dealings with em-
ploying agencies or OPM,

(iii) Consist primarily of Federal em-
ployees and/or annuitants, and

(iv) Existed as of December 23, 1975.

(b) OPM, in its sole discretion, may
approve the individual organizations
which may receive allotments only
after the organization has collected, in
accordance with procedures prescribed
by OPM, a minimum of two thousand
(2,000) allotment authorizations from
civil service annuitants.

(c) OPM shall permit an annuitant to
make an allotment to an organization
only when:

(1) The organization has been ap-
proved as an allottee by OPM, and

(2) The organization has agreed in
writing to solicit and process allot-
ments in accordance with requirements
prescribed by OPM.

§831.1521

§831.1521 Limitations.

(a) The amount of any allotment may
not be less than one dollar ($1) and, in
the absence of compelling cir-
cumstances, shall be in whole dollars.

(b) The total amount of any allot-
ment(s) may not exceed the net month-
ly annuity due the allotter.

(c) An annuitant may make only one
allotment payable to the same allottee
at the same time and may make no
more than a total of two allotments.

(d) Payment of an allotment shall be
discontinued when the allotter’s annu-
ity payments are terminated or sus-
pended by OPM.

(e) Allotments shall be disbursed on
one of the regularly designated pay-
days of the allotter in accordance with
OPM’s agreement with the allottee.

(f) Allotters shall agree that OPM
shall be held harmless for any author-
ized allotment request made by an al-
lottee in accordance with the allottee’s
agreement with OPM.

(g) Allotters shall agree that disputes
regarding any authorized allotment
shall be a matter between the allotter
and the allottee.

(h) The total number of allottees
shall be limited to twenty (20), with
first preference given to those organi-
zations participating in the Federal
Employees Health Benefits Program.
Thereafter, preference shall be based
on the date of application and the num-
ber of annuitants who have completed
allotment authorizations.

(i) OPM, in its discretion, shall re-
cover from the allottee, the incre-
mental costs of making allotments.

(j) OPM, in its sole discretion, may
terminate an allottee’s participation in
the allotment program described by
this subpart at any time in accordance
with its agreement with the allottee.

Subparts P-Q [Reserved]

Subpart R—Agency Requests to
OPM for Recovery of a Debt
from the Civil Service Retire-
ment and Disability Fund

SOURCE: 51 FR 45443, Dec. 19, 1986, unless
otherwise noted.
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